Coming together as associations is protected by Art. 9 (1) BL, which reads, "All Germans have the right to form corporations and other associations." For purposes of the German Basic Law, an association differs from an assembly by virtue of its higher degree of organizational structure. To be recognized as an association, a group must be comprised of several individuals or juridical persons who unite for a 11 The easily memorized German terms are Schutz von Werkbereich und Wirkbereich (the protection of work and its external effect). See infra note 26. 12 For a description of the definitional coverage of freedom of assembly and association in the Brokdorf Demonstration Case, see BVerfGE 69, 315, 342 f., Decision of 14 May 1985 = Decisions 284, at 292 ("This freedom…protects assemblies and processions… [It] is not confined to events where there is argument and dispute, but covers a multitude of forms of joint action, including non-verbal forms of expression…for instance slogans, addresses, songs or banners….") Treatment of Hate Speech common purpose and for an extended period of time and who submit to the formation of an organizational will. As with the freedom of assembly, the constitutional protection of associations is not explicitly dependent on their purpose, and members of an association may freely specify their purpose without fear, but important exceptions apply. Due to their higher degree of organization, associations pose a threat to the interests of third parties at least equal to the typical threat posed by assemblies. Therefore, Art. 9 (2) BL provides a limitation clause which reads, "Associations whose aims or activities contravene the criminal laws, or that are directed against the constitutional order or the concept of international understanding, shall be prohibited."
Political parties represent a special category of association beyond that encompassed by Art. 9, so they are covered by the auspices of Art. 21 (1) BL. That article reads, "Political parties shall participate in the formation of the political will of the people. They may be freely established. Their internal organization must conform to democratic principles.…" Art. 21 (2) BL limits these rights by stating, "Parties that, by reason of their aims or the behavior of their adherents, seek to undermine or abolish the free democratic basic order or to endanger the existence of the Federal Republic of Germany shall be unconstitutional. The Federal Constitutional Court shall rule on the question of unconstitutionality." Art. 21 contains both special obligations and special rights that derive from the proximity of political parties to the authority of the State. Since the authority of the German state is based on both freedom and democracy, the Constitution obligates parties who wish to form a government to establish an appropriate internal organization. Due to the obvious danger that political parties critical to the government might be suppressed by the established majorities, the power to prohibit political parties is reserved by the Federal Constitutional Court. Absent being banned by the Court, political parties remain legal and enjoy the protection of the Constitution even if they advocate reprehensible political opinions. 13 However, depending upon the message, the political speech of the party may come into conflict with hate speech limitations.
The main limitation of Art. 21 (2) BL is founded on the concept of the free and democratic state based on the rule of law (freiheitlich-demokratische Grundordnung or fdGO). This concept is based on the possibility that freedom of any kind, even 13 Radical political parties have been banned twice in the history of the Federal Republic of Germany. The first to be banned was the extreme right-wing Socialist Empire Party (Sozialistische Reichspartei or SRP) in 1952, and second was the extreme left-wing Communist Party of Germany (Kommunistische Partei Deutschlands or KPD) in 1956. See BVerfGE 2, 1; 5, 85, and the case excerpts and comments in KOMMERS, pp. 217 ff., and CURRIE, pp. 207 ff., 215 ff. Currently, the Federal Constitutional Court is considering banning the extreme right-wing National Democratic Party of Germany (Nationaldemokratische Partei Deutschlands or NPD). The ruling is expected in 2002. constitutional freedom of expression, could be abused for the purpose of abolishing freedom. The framers of the Basic Law wanted to prevent that from recurring in Germany by enabling government to protect the foundations of the political order. 14 This makes the German polity a "militant democracy" 15 and distinguishes it from the relativistic concept of democracy tolerating the expropriation and suppression of minorities by majorities espoused by U.S. Supreme Court Justice Oliver Wendell Holmes. Justice Holmes said, "If, in the long run, the beliefs expressed in proletarian dictatorship are destined to be accepted by the dominant forces of the community, the only meaning of free speech is that they be given their chance and have their way." 16 Following the events of the Second World War, eminent German legal thinkers crafting the Basic Law saw no such virtue in unrestrained "proletarian dictatorships."
C. The Concept and Functions of Communicative Rights
The constitutional provisions described in Section II form a distinct cluster of rights, ranging from individual to group rights but also comprising different actors: those who utter opinions and those who receive messages or information. German communicative freedoms protect not only the expression of opinions, religious views, and statements of science and art, but also the impact that expression has on others. German jurisprudence has developed three theories to elaborate on the architecture of communicative freedom within the Basic Law: a procedural, or holistic, theory of these liberties; a theory based on a function-based analysis of these liberties; and a theory emphasizing the interdependence of speaker and audience.
I. The Process of Communicative Freedom
Expressive rights do not exist independently of one another; rather, they form a holistic system aimed at the successful communication of information. 17 The Federal Constitutional Court notably clarified this goal in conjunction with its interpretation of the liberties guaranteed to the mass media (i.e., press, radio, and television). The Court held that, 14 See references to the free and democratic state order in Arts. 9 (2), 18, and 21 (2) BL and CURRIE, pp. 213 ff. 15 For a comparative analysis of "militant democracies," see FOX/ROTH, especially ch. 12 by FOX/NOLTE. 16 Gitlow v. New York, 268 U.S. 652, 673 (1925) (Justice Holmes, dissenting) . For a detailed discussion, see STEINBERGER, pp. 185 f., 196 
II. The Functions of Communicative Liberties
Implied in these procedural considerations are the individual functions that underlie the communicative rights guaranteed by the Basic Law. The Federal Constitutional Court advocates a dual justification of communicative freedom based both on the autonomy of the speaker as a constitutional value and on an appraisal of the consequences of what was uttered. The Court said,
The fundamental right to free expression of opinion is, as the most direct expression of human personality in society, one of the foremost human rights of all….For a free democratic State system, it is nothing other than constitutive, for it is only through it that the constant intellectual debate, the clash of opinions, that is its vital element is made possible.…It is in a certain sense the basis of every freedom whatsoever, "the matrix, the indispensable condition of nearly every other form of freedom" (Cardozo). 19
In the Court's view, the autonomous communicative development of one's personality merits protection because it is a constitutive expression of human existence independent of the effect of these utterances on the addressees. But the Court also takes account of the consequences, good and bad, of the speech, as the latter part of the quotation indicates. The consequentialist, or process, function of free speech points to several rationales for protection of open communication that are well-known from American discussions. 20 Concerning matters of fact, finding the truth should be encouraged, so speech is strongly protected. Similarly, when politics or other issues of general interest are involved, open public debate is called for to arrive at well-considered decisions, so free speech is prioritized. Finally, free Three different relationships can form between these functions of communicative freedom: they can strengthen one another, they can be indifferent to one another, or they can contradict one another. Depending on the relationship, the importance of the corresponding speech will either increase or decrease. In the case where these functions mesh and are mutually strengthening, the level of protection for the resulting speech will be particularly high. For example, expressing political criticism that stems from a deep inner conviction is the classic example of "preferred speech" in the United States, or "high-value speech" in Germany. 22 Consequently, any infringements on this speech must be examined closely. In cases where the two justifications are indifferent to each other, the basic right of speech could be said to carry normal weight, i.e., its importance will be equal to that of any other constitutional right. 23 When tensions or contradictions exist between the autonomy-based argument and arguments about consequence, 24 the speech in question may be less protected and considered to be "speech minus" or "low-value speech." It is also possible that the expression in question will not even be considered speech in the constitutional sense at all. Legally speaking, such expression would amount to "non-speech," unworthy of constitutional protection and easily restricted by government. An illustration of such non-speech is the Holocaust denial, to be discussed later. 25 
III. The Interrelationship between Speaker and Audience
One the one hand, arguments based on autonomy and arguments based on consequences can and should be kept analytically separate because they represent two different schools of thought for or against protection of specific kinds of 26 This audience includes individuals and groups against whom the utterance is directed or who are particularly affected by it, and the protected interest is typically individual or collective dignity, honor, or reputation. The term "audience" may also include the collective interest of all citizens in conditions such as public peace and may be inclusive of minorities' and society's interest in civility of discourse. The more inflammatory the utterance, the greater the danger that the interests and rights of third parties will be affected. The framers of the Basic Law took this into account by explicitly establishing limits for the communicative rights granted in Art. 5 (1), (8), and (9) and Art. 21. Communicative rights such as those provided in Arts. 4 and 5 (3) BL are without explicit limitation clauses but are subject to so-called immanent constitutional limitations, i.e., competing basic rights of third parties or other objects of constitutional protection that may merit priority over speech in a given case. The Federal Constitutional Court must, in given cases, decide whether the right to state opinion takes priority over competing constitutional interests such as dignity (Art. 1 (1)), honor (Art. 5 (2)), equality (Art. 3 (1)), the protection of young people (Art. 5 (2)), public peace, and civility. All of these rights and liberties complement one another or compete with each other, both actively and passively, so prioritization becomes important.
IV. Steps and Standards of Judicial Review
Whenever a violation of a constitutional right is alleged, the Federal Constitutional Court follows a multi-level analysis, as do most other constitutional and human rights courts. 27 The first question regards the definitional coverage of the right and whether it embraces the activity or sphere of life threatened by the state action. In a hate speech context, this leads to the question of whether hate speech counts as "speech" (or "assembly," "association," or "artistic" or "scholarly" expression). If the answer is that the hate message is indeed speech, then the activity is in principle protected, but nevertheless possibly subject to regulation or prohibition based on 26 Regarding the liberty of the arts covered by Art. the Court's further analysis. Following a finding that the hate message is governed by a right to speech, the Court must next ask if the state action "encroaches" on the right in the technical sense and whether that is permissible under an explicit or implicit clause limiting the right. If the state action is allowed under a limitation clause, the Court must still question whether the limitation to the right is "proportional." While the principle of proportionality is not explicitly mentioned in the German Constitution, it forms an implicit standard gleaned from the general prioritization of personal liberty over governmental regulation. For a state action to be found proportional, the Court must be satisfied of the following three elements: (i) the means used by government (i.e., regulation or prohibition) are suitable to further a legitimate objective of governmental action; (ii) there is no equally effective but less restrictive means available to further the same public purpose; and (iii) there is an appropriate, defensible relationship between the importance of the public good to be achieved and the intrusion upon the otherwise protected right.
The way that constitutional courts use these steps of judicial review depends upon the text of the relative constitution, e.g., does the constitution distinguish between "speech," "art," and "scholarship," as does the Basic Law, or are these terms not separated, as in the U.S. Constitution. But beyond the textual confines, the abovementioned meta-reflections on process theory, functions of expressive freedoms, and interrelationship of competing individuals rights and interests are also at work. When weighing arguments for strongly favored kinds of speech, like political speech, courts will tend to opt for a wide definitional coverage (e.g., including even symbolic speech), a low threshold for the acknowledgement of an intrusion (e.g., letting harmful effects suffice), and a strict scrutiny test for proportionality (e.g., requiring a close fit between the means chosen and the furtherance of the end and imposing the burden of proof on the government). When weighing arguments for non-favored kinds of speech, such as, possibly, hate speech, courts might opt for a very narrow definitional coverage (e.g., not counting the communication as speech in the constitutional sense at all, as is done with Holocaust denial in Germany). 28 Alternately, the Court could choose to consider such communication as "speech" but apply a more forgiving proportionality test to the government's actions to limit it. This approach can prioritize the competing rights of those harmed by the hate speech, insofar as their dignity, honor, or status as equal members of the community has been impugned. This approach can also lead to prioritizing collective goods such as civil discourse or public peace, and it can lead to a reversal of the burden of proof, requiring the speaker to persuade the Court that the benefit of permitting this "speech minus" or "low-value speech" outweighs the presumed public good in limiting it. The situation changes, however, when the denial of the Holocaust is connected to normative value judgements (e.g., the claim that the assertion of genocide against Jews is being used for political purposes to blackmail Germany). As noted by the Court, "Then the prohibited statement does…[enjoy] the protection of Art. 5 (1), first sentence." 36 Encroachments by the State on this speech must be justified by a pertinent limitation clause. The same holds true when, for instance, a speaker denies Germany's responsibility for the Second World War. The Court has said, "Utterances concerning guilt and responsibility for historical events are always complex evaluations that cannot be reduced to factual assertions, whereas denial of an event itself normally will have the character of a factual assertion." 37
In summary, the definitional coverage of "opinion" in Art. 5 (1) BL comprises all value judgements, even if they are aggressive, based on views such as race or gender, or injurious to the people targeted by them or to collective interests such as the public order. Thus, hate speech falls under the protection of Art. 5 (1) and the other communicative liberties mentioned in Section II. This protection extends to cases in which value judgements are tied to factual assertions. In general, these hybrids of fact and opinion are to be summarily protected as opinion in the sense of Art. 5 (1). This protection may not extend to cases where a value judgement and the assertion of fact underlying it can be separated without marginalizing or falsifying the message contained in the utterance. In such cases, it is possible to decide separately on the fact element and the normative element. 38 According to the Federal Constitutional Court and most commentators, denial of the Holocaust does not fall under Art. 5 (1) because it obviously and clearly represents a lie. 39 Such a claim is not protected as an opinion or as an assertion of fact for the purpose of forming an opinion; rather, it falls only under the omnibus provision of Art. 2 (1) BL, the right to the free development of one's personality and the limitation clauses of that right. 40
II. Encroachments on the Freedom of Opinion in Hate Speech Cases
Intrusions on activities that fall under Art. 43 "Insult" and "defamation" here are used in a wide sense (covering all criminal offences against honor) as well as in their narrower sense. In the narrow sense, "insult" refers to the provision of § 185 only, whereas § 186 covers calumny and § 187 covers defamation. As will be mentioned later, the American notion of defamation is narrower than the broad German notions of insult or defamation. 44 Reichsgericht, Entscheidung in Strafsachen (RGSt), Volume 40, 416, quoted in WANDRES, p. 186.
by imprisonment not exceeding one year or by a fine…." This provision is applicable to cases in which disparaging value judgments amounting to an "insult" are leveled against a person in front of others. If the insult further involves defamatory assertions of facts attacking the honor of a person, an important consideration is whether the recipient of the abuse was insulted in private or whether third parties were also made aware of the occurrence. In the first case, § 185 of the Penal Code applies; § § 186 and 187 apply to the latter case. Both provisions deal with factual assertions capable of reducing esteem for the insulted party, made in the presence of third parties. § 186 of the Penal Code (Calumny) reads, "Whoever in relation to others asserts or disseminates a fact likely to cause him to be held in contempt or to suffer loss in public esteem, if this fact is not probably true, [will] be punished by imprisonment not exceeding one year or by a fine…." In cases where the offender purposely disseminates untrue facts, § 187 of the Penal Code (Defamation) applies. It reads, "Whoever, contrary to better knowledge, asserts or disseminates in regard to another an untrue fact likely to cause him to be held in contempt, to suffer loss in public esteem or to endanger his credit, will be punished by imprisonment not exceeding five years or by a fine." 45 Even disseminating true facts may constitute criminal defamation, as § 192 shows. It reads, "Proof of the truth of the alleged or disseminated fact does not preclude punishment pursuant to § 185 if the existence of an insult arises from the form of the assertion or dissemination or from the circumstances under which it occurred." Finally, the preservation of legitimate interests as defined by § 193 may preclude punishment of critical or negative judgments. It reads, "Critical judgements concerning scientific, artistic, or commercial services, likewise statements made in the exercise of or in defense of rights or for the preservation of legitimate interests, as well as reproofs and reprimands of subordinates by superiors, official complaints or judgements on the part of a civil servant and similar cases are punishable only insofar as the existence of an insult arises from the form of the statement or from the circumstances under which it occurred."
The object of legal protection in these provisions is, as will be explained in greater detail in the next Section, the right to one's social worth (i.e., one's reputation or external honor) and also the right to be respected as a human being (i.e., for one's internal worth or integrity). 46 These provisions are applicable to hate speech if an individual is insulted on account of his or her sharing characteristics, such as race or ethnicity, with a group that is insulted due to these features. 45 See also § 188 of the German Penal Code, which specifically protects public figures (Slander Some provisions of the German Penal Code protect collective goods that exceed individual and collective defamation. The Penal Code's section on "Threats to the Democratic Constitutional State" ( § § 84 to 91) contains provisions forbidding the dissemination and use of propaganda by unconstitutional and National Socialist organizations ( § § 86 and 86a). This prohibits, for instance, displaying National Socialist "flags, badges, uniform parts, passwords, and salutes" ( § 86 a (2))-particularly the Nazi salute and the swastika. These are all symbolic acts of hate speech punishable under criminal law. 48 In addition, in its section on "Crimes Against the Public Peace" ( § § 123 to145 d), § 130 proclaims incitement to hatred and violence against minority groups to be a punishable offence. 49 § 130 reads, 
III. Abstract Justifications of Intrusions on Free Speech and Concrete Balancing Rules of the Federal Constitutional Court
According to the Federal Constitutional Court, the aforementioned provisions in the Penal Code, administrative law, and Civil Code act as legitimate limitations on the communicative liberties enumerated by Arts. 4, 5 (1), 5 (3), 8, 9, and 21 BL. The norms permitting or requiring encroachment on these rights are seen as being justified by either explicit constitutional limitations, e.g., personal honor, protection of youth, and general laws in Art. 5 (2) BL, or by other values protected by the Basic Law. Especially important in hate speech cases are the duty of all state entities to respect and protect the right to human dignity (Art. 1 (1) BL), the right to the free development of one's personality (Art. 2 (1) BL), the right to the inviolability of one's person (Art. 2 (2) BL), and the right to equality before the law (Art 3 (1) BL). These provisions are supported by the opening up of the German Constitution to international concerns via the requirements to support human rights (Art. 1 (2) BL) and international understanding (Arts. 9 (2) and 26 BL). Frequently, the statutory norms that curtail communicative freedoms contain provisions prohibiting unilateral restriction of these liberties or requiring competing constitutional norms to be taken into consideration. 59
The most significant limitations of communicative freedom are the "provisions of the general laws" of Art. 5 (2) BL, which limit the Art. 5 (1) BL freedoms of opinion, press, and reporting by means of broadcasts and films. In principle, the Federal Constitutional Court is permitted to make final rulings only with regard to "constitutional issues," while the regular courts have the ultimate responsibility for interpreting parliamentary statutes. However, as soon as infringements on communicative freedom are at issue, the Federal Constitutional Court takes a closer look. Such infringements can occur when the regular courts overlook the applicability of a constitutional liberty or clearly misread its reach or importance. Because of the significance of free speech to the autonomy of the speaker, to democratic self-governance, to rational discourse, and to the stability of the body politic, the Federal Constitutional Court strictly scrutinizes interpretations by other courts. The greater the infringement, the higher the degree of constitutional review. Thus, criminal laws forbidding certain activities will be subjected to meticulous scrutiny. be seen as meaning all laws that do not prohibit an opinion as such, are not directed against the utterance of the opinion as such, but instead serve to protect an object of legal protection that is to be protected as such, without regard to a particular opinion, to protect a communal value taking priority over the exercise of the freedom of opinion.…" The last part of the quotation refers to content-based restrictions on free speech. 62 See Arts. 92 and 95 BL. Treatment of Hate Speech pertinent norms and the balancing of competing constitutional interests, but also the interpretation of the restricted utterance. Government authorities must not interpret utterances one-sidedly in order to find them forbidden when alternatives exist; rather, government officials must keep the importance of free speech in mind and consider the choice of words and the context in which they were spoken so as to give the statement the most free-speech friendly interpretation possible. 63
The stringency of the judicial review is based on the functions that free speech serves in a given context. Doctrinally, this is illustrated by the so-called seesaw theory of reciprocal effect (Wechselwirkungstheorie), which the Court developed for the interpretation of the "general laws" of Art. 5 (2) BL, but which comes into play every time government curtails one of the liberties of expression. Accordingly, all forms of encroachment on communicative freedom, but particularly content-based restrictions, must not only conform to the principle of proportionality in general, but must also consider the special importance of these rights. 64 (cf. BVerfGE 7, 198 [212] ). 66 In American parlance, one can summarize these guidelines this way: the assertion of wrong facts without connection to opinions is viewed as "non-speech"-as illustrated by the simple Holocaust denial. All opinions and value judgments are protected "speech," but if such speech attacks the dignity of persons or groups of persons or constitutes formal vilification of such persons or groups, it only counts as "speech minus" or "low-value speech." Such speech will be outweighed by other constitutional interests even if it touches on public issues that normally would put it in the category of "high-value speech." ****** 
The Treatment of Hate Speech in German Constitutional Law (Part II)
by Winfried Brugger
E. Analysis and Critical Evaluation of Specific Cases
As pointed out by the Federal Constitutional Court, a specific determination of the appropriateness of hate speech prohibitions can be based only on the circumstances of individual cases. Some particularly prominent cases are now reviewed.
I. Insult of Individuals
Hate speech is commonly directed at groups of individuals on the basis of such unalterable shared characteristics as race, ethnicity, and gender. 46 (1988) . For a detailed discussion of these differences and the two cases, see NOLTE. [Vol. 04 No. 01 advertisement in Hustler Magazine as having had a drunken sexual rendezvous with his mother in an outhouse. As in the Strauß Case, this parody was obviously not intended as an assertion of fact, but as a normative judgement. A lower court awarded Falwell $ 150,000 in damages on a tort action for "intentional infliction of emotional distress," a cause of action that does not require a showing that the alleged facts are false (although Falwell certainly denied them). The Supreme Court struck down the damage award against the magazine due to Falwell's status as a public figure.
The differences between the German and American approaches are seen when extreme or vicious value judgements attack honor at the first two levels described above. In such cases, insults are either voiced without related factual assertions or any factual assertions made are overshadowed by the sheer vitriol of the criticism. One reason for the different outcomes in the two judicial systems lies in the fact that Germany's constitution does not give the right to free speech higher status than the rights to dignity, personality, and honor. A second reason is that Germany, due to its recent past, is especially sensitive to threats to human dignity and is determined to prevent attacks on the equal status of all human beings. A third reason for the different treatment of this category of insults is that Germany, unlike the United States, has a tradition of state-sponsored civil discourse. 74
II. Collective Insult and Hate Speech
The rules underlying political debate also apply to other cases of public affairs. Opinions may be robust and exaggerated and even diminish regard for others; however, in view of the protections afforded by Art. 1 (1) and Art. Large groups, such as all Germans, Americans, women, Catholics, etc., could possibly be considered identifiable groups susceptible to insult; however, insults directed at such large groups rarely satisfy the requirement for individualization. As stated by the Federal Constitutional Court, "The larger the collective to which a disparaging statement relates, the weaker the personal involvement of the individual member can be…." 78 The situation changes as soon as minorities are involved, in which case the courts tend to lean more toward finding collective insult. However, there is a strong requirement that in each case the utterance must clearly implicate all, rather than most or some, of the members of the group. The Federal Constitutional Court is more likely to find that all members of a group are the target of the defamation in cases where the collective criticism refers to criteria that are commonly tied to hate speech, and it specifically mentions "ethnic, racial, physical or mental characteristics from which the inferiority of a whole group of persons and therefore simultaneously each individual member is deduced." 79 Such characteristics are usually immutable and are often the result of external ascription rather than internal identification.
In sum, collective insult can be punished as an attack on human dignity pursuant to § § 185 ff. of the Penal Code under the following conditions: (1) a small, rather than a large, group is attacked; (2) the group's characteristics differ from those of the general public; (3) the defamatory statement assaults all members of the group rather than single or typical members; and (4) the criticism is based on unalterable criteria or on criteria that are attributed to the group by the larger society around them instead of by the group itself.
The Federal Constitutional Court developed these criteria most recently in the Soldiers-are-Murderers Case (or Tucholsky Case). In that case, posters and leaflets accusing soldiers of being murderers were distributed to the public. After active members of the German armed forces complained to the police, the individuals who had distributed these materials were arrested, tried, and sentenced for collective insult under § 185 of the Penal Code. The criminal courts ruled that every active member of the German armed forces had been publicly accused of being the worst of criminals and that the group affected could be sufficiently identified. The convictions were set aside and the case was remanded to the lower courts after the Federal Constitutional Court held that the accusations did not constitute an attack on human dignity, but rather represented a severe and harsh form of criticism regarding a matter of public interest, i.e., the role played by soldiers and the German armed forces. In balancing the interests involved, the Court acknowledged that the personal honor of the soldiers had been severely attacked by the group that called them "murderers." However, the Court ruled that it was not entirely clear whether every German soldier, only certain German soldiers, or every soldier in the world was the target of the attack. 80 The words chosen by the defendants were not the only relevant issue-the specific circumstances of the case and the linguistic context also mattered. As stated by the Constitutional Court, "The decisive thing is…neither the subjective intention of the utterer nor the subjective understanding of those affected by the utterance, but the meaning it has for the understanding of an unbiased, reasonable audience." 81 The Federal Constitutional Court held that the criminal courts must sort out the reasonable meaning of the speaker's criticism prior to sentencing the accused for collective insult. In other words, the State's interest in the freedom of opinion in public affairs requires that critical utterances be limited only when they are clearly defamatory. In addition to § § 185 ff. of the Penal Code, § 130 83 also punishes cases of collective insult if the facts suggest hateful attacks on "sections of the population," especially if they are based, as listed in paragraph 2 of that provision, on criteria such as "nationality, race, religion, or ethnic group origin." However, the legal interest protected by § 130 is different. 84 This provision of the Code aims to preempt the climate conducive to hate crimes that can be created by collective verbal attacks. It is important to note that incitement of others to hatred and violence against minority groups becomes punishable well before the conduct would be considered concrete incitement to a specific criminal act, which is punishable under different provisions of the Penal Code. 85 § 130 (1) and (2) of the Penal Code expresses 80 If it had been evident that each and every active German soldiers was meant, and no one else, then "the criminal courts [would not have been] constitutionally prevented from seeing the (active) soldiers of the Bundeswehr as an adequately graspable group, so that a statement referring to them may also insult each individual member of the Bundeswehr, if it is associated with a feature that manifestly or at least typically applies to all members of the collective." Id., 302 = Decisions, at 686. This provision constitutes a far-reaching limitation on public speech that would be considered overly broad by American jurisprudence. In America, hateful messages can only be prohibited if (i) they directly lead to a clear and present danger of an illegal act being committed, (ii) they constitute "fighting words," or (iii) they advocate the imminent use of wrongful force or illegal conduct and they are likely to succeed in producing such action. 87 If one wanted to limit the range of § 130 (1) and (2) of the Penal Code in favor of freedom of opinion, then it would be reasonable to only prohibit assaults on human dignity that are aimed at denying basic equality. Another speech-friendly possibility would be a restrictive interpretation of what constitutes likely endangerment of the public peace. A third area in which "incitement to hatred" could be interpreted narrowly in the interest of free speech is in cases where forceful and severe verbal attacks made against groups concern matters of public concern.
The interpretation by the criminal courts of the poem The Fraudulent Asylum-Seeker in Germany illustrates that the latter approach is not always used. This poem includes exaggerated assertions about the misuse of the right to asylum. The author calls Germans stupid for tolerating and financing abuses of the system by asylum seekers. According to the poem, asylum seekers bring AIDS and drugs to Germany. Writing poems and making them public falls under the freedom of the arts protected by Art. 5 (3) BL, and disseminating an existing poem is covered by Art. 5 (1) BL. The criminal courts nevertheless insisted that the creation and distribution of the poem was an incitement to hatred for purposes of § 130 of the Penal Code, which rightfully restricts the constitutional rights provided by Art. 5 BL. In the Court's opinion, the poem attacked the human dignity of asylum seekers irrespective of the existence or nonexistence of their right to asylum, "because the people concerned are generally and therefore without justification accused of 86 The technical legal term is abstraktes Gefährdungsdelikt-criminal law provisions prohibiting acts that in general heighten the danger that some person will commit a specified category of crimes. Such an assault on human dignity is not as clear as the Court suggests. Nothing in the poem explicitly attacks asylum seekers' status as human beings. While it is possible that, as found by the Court, the author of the poem placed asylum seekers on the lowest level of human existence, this reading is not the only one possible. The text of the poem indicates only a severe moral rebuke and harsh criticism of asylum seekers. In addition, it is unclear that the attack is directed at all asylum seekers, in the sense of every one of them without exception. The poem uses the definite article in its reference to its subject (The Fraudulent Asylum Seeker), but that term could refer to all, or many, or typical asylum seekers or simply to "too many" in the author's view. An interpretation favoring freedom of expression would assume that not each, and therefore not every, individual asylum seeker was concerned. Under this interpretation, the poem would still be hyperbole; however, because public policy toward asylum seekers is a highly political matter, such declarations of opinion would be allowed to contain strong, exaggerated, and extreme value judgements, if common criteria of interpretation applied. 89 Considering the Court's decision in the Soldiers-are-Murderers Case, even the fact that the word "deceiver" (Betrüger) is used in the poem need not mean that the author was alleging criminal fraud. 90 Finally, a free-speech-friendly interpretation could assume that the primary reason for the exaggeration was not to be intentionally derogatory, and thus defamatory, but rather to discuss a concrete political concern supported by existing or perceived facts and backed up by the author's real indignation. 91 At the time the poem was written, it was commonly known that the approval rate of asylum claims in Germany was well below 10 percent, that some or even many asylum seekers did in fact sell drugs, and that asylum seekers were more likely to commit certain crimes in greater numbers than citizens. The accuracy and interpretation of these numbers were and are still 1997 , NJW 1977 , p. 2341 See supra note 29 and the Soldiers-are-Murderers Case, Decisions, at 680: " [Exaggerated] or even downright rude criticism does not in itself yet make a statement vilificatory. Instead, it must also be that in the statement it is no longer discussion of the issue but defamation of the person that it is to the fore….For this reason, vilificatory criticism will only exceptionally be present in statements on a matter that affects the public…." 90 See id. at pp. 682 f. 91 American jurisprudence acknowledges and accepts that strong evaluative judgments are often combined with strong emotions and that strong emotions often lead to exaggerated claims or the use of stereotypes which, in the interest of an unfettered exchange of opinions about public issues, should not be interfered with. See, e.g., Cohen v. California, 403 U.S. 15 (1971) . Treatment of Hate Speech debatable, and the poem can certainly be shown to contain distinct exaggerations, but one cannot stipulate that it was composed without real concerns. So viewed, the poem would have to be considered as more than a simple hateful assault on the human dignity of every asylum seeker in Germany and could not be perceived as nothing more than a work of defamatory criticism.
Another example illustrates a similar tendency. According to German postal law, every person has a right to use the postal service for shipping through the mail, but the postal service is permitted to deny service if such denial is in the public interest. In terms of protecting free speech, this decision is even more problematic than the judgement in the Fraudulent Asylum-Seeker Case. Here, the speaker had a clear and specific cause for concern (the extent of criminal conduct among foreigners), and the issue is evidently political in nature (the State's policy on foreigners). The statement may be exaggerated as far as actual statistics are concerned, but these inaccuracies could be corrected during the course of a public debate. Not every foreigner was characterized as a criminal, and human dignity was not clearly affected in the narrow sense of denying the basic right to life or equal respect.
Not all decisions handed down addressing these issues stretch the concepts of "incitement to hatred," "assault on human dignity," or "defamatory criticism" in similar fashion. 
III. Simple Holocaust Denials and Qualified Holocaust Lies
The German rules concerning collective insult and incitement to hatred assume special significance in Holocaust cases. Therefore, these cases will be discussed separately, but first a distinction ought to be made between simple and qualified Holocaust lies.
Advocates of the "simple" Holocaust lie (or simple Holocaust denial) insist that no genocide took place during the years of the Third Reich or that, if Jews were killed, this did not happen in the magnitude reported or by means of a massive gassing campaign. Proponents of this view might say, "The Holocaust never happened," or "Reports about the Holocaust are greatly exaggerated."
A simple denial of the Holocaust becomes "qualified" as soon as it is accompanied by additional normative conclusions or calls to action. For instance, additional conclusions are drawn when a speaker alleges that interested parties or the Jews themselves maliciously falsify history in order to enrich themselves by keeping Germany susceptible to extortion. Holocaust denial can also be tied to a general call to action or to ideological support of Nazi beliefs. One holding such a view might say, "Something ought to be done about the use of extortion as a political tool against this speech were permitted, more good things than bad things might happen in the long run.
Furthermore, the autonomy interest of the speaker must not be forgotten. Barring clear evidence to the contrary, and using traditional free speech doctrine, one must assume that the utterer of the Holocaust denial speaks his mind, and being able to develop one's self through speaking one's mind irrespective of consequences is an important value associated with the freedom of expression. In terms of standard free speech doctrine and rationales, simple Holocaust denial should count as protected free speech in Germany.
However, the fact that such expression should be considered speech for constitutional purposes does not mean that the right to this speech must outweigh all the other constitutional rights served by speech-prohibitive laws. Which constitutionally protected rights are impaired by simple denial of the Holocaust? It cannot be a right to know the truth about this historical event, because the lie does not obliterate the ample proof of what actually happened. Moreover, it would be difficult to comprehend why criminal law should protect "historical truths" with sanctions against dissent, other than to enforce the specific duties of witnesses to tell the truth about facts relevant to particular judicial proceedings. Thus, again, it must be a concern about individual and collective insult and incitement to hatred that justifies this infringement of free speech. Indeed, both the German courts and prevailing German opinion assume that freedom from personal or collective insult and freedom from incitement to hatred each deserve more protection than freedom of opinion: young people are to be protected from being misguided by the falsification of history or by fallacious racial ideologies. Individual Jews and German Jews collectively must be able to rely on their dignity as human beings as well as on their right to personality. Public peace is essential for broad communities of people and necessarily bans racial doctrines questioning the equality of all human beings. It has been said that, "The horrors of hate speech [prohibited in § 130 of the Penal Code] are 'pogrom', 'massacre' and 'genocide. '" 98 Some scholars have been critical of the criminalization of the simple Holocaust lie. 99 One of the questions asked is whether the Jews are really insulted collectively by denial of the Holocaust. The limitations to collective defamation were mentioned earlier: a collective group must be clearly identifiable, and it should be a minority; the criticism must refer to every member of the group; and an attack on the honor of each and every member must be present. However, it should be noted that making even the simple denial of the Holocaust punishable under criminal law is in tension with some accepted functions and doctrines of free speech. The Federal Constitutional Court chooses to selectively emphasize the dignity interests of the addressee, leaving the dignity interest of the speaker untouched. In addition, the full range of consequentialist possibilities is deliberately shortchanged by the premise that false statements cannot contribute to the truth. The Court also makes no effort to interpret such expressions of denial in ways that would allow the speech to escape sanctions as insult or racially motivated hate speech. However, the Court would have to do exactly that if it were to follow its own prescription to lower courts, namely to not specifically select the punishable interpretation of a statement if reasonable alternative interpretations are found to exist after mandatory careful analysis. Instead of following this policy, the Court uses four arguments to actually stretch the interpretation of the simple Holocaust lie into prohibited speech: (1) due to the Holocaust, there exists a special moral relationship between Germans and Jews; (2) this moral duty can be transformed into a positive legal obligation to acknowledge the Holocaust through use of the criminal law; (3) the Holocaust even now is a constitutive part of the collective self-perception and dignity of the Jews; and (4) denial of the Holocaust attacks the dignity and security of all Jews in Germany and is a form of discrimination.
Whereas the first argument seems reasonable, the second is problematic. At least when the criminal law, as ultima ratio, is applied in an effort to acknowledge a terrible historical fate, additional arguments regarding the necessity of the means and the protected interest should be raised. Regarding the third argument, a collective application of the dignity argument to all Jews, on the one hand, makes sense, given the group terror of the Nazi regime. On the other hand, it may turn out to be counterproductive if dignity is seen as protecting mainly the individual Jewish persons living in Germany, but not Jews collectively. In the fourth argument, the Court bundles past experiences and present life, and construes "denial" as an "attack" on the life, liberty, dignity, and equality of Jews living in Germany. The problem with these interpretations is not that they could not be viewed as tenable or plausible by many listeners or readers, but the fact that the Federal Constitutional Court does not exclude, in every individual case, other, nonpunishable interpretations based, for example, on ignorance. In addition, the Court does not examine other, less restrictive ways of preserving the memory of the Holocaust and securing peace and security for Jews in Germany. 103 Instead, the Court chooses the punishable variant of the statement, and does so quite elaborately, without hardly developing free speech arguments supporting the speaker's side . This imbalance and divergence from its own free speech doctrines becomes especially striking during a comparison between the treatment of the Holocaust denial with the Soldiers-are-Murderers Case, in which the Court took great pains to come up with a non-punishable reading of the message "Soldiers are Murderers." Whatever the interpretation of this message may mean, it certainly represents more of an "attack" on honor than the assertion that "The Holocaust never happened," and the addressees are easier to identify as well.
All of this supports the conclusion that the criminalization of simple denial of the Holocaust can be justified only against the background of the singular significance of the Holocaust to the self-image of all Germans. 104 Millions of Jews and other minorities were killed in the Nazi era; for German identity, this is still a traumatic event that is best expressed in the famous words, "Never Forget, Never Again!" 105 Based on this maxim, the use of criminal law to encroach upon the freedom to deny the Holocaust is considered justified, even if the usual doctrinal safeguards to the freedom of opinion are substantially skirted in the process.
Constitutional qualms abate or vanish concerning the prohibition of qualified Holocaust lies. When calls for action based on theories of racial superiority and inferiority are aired, hate speech approaches hate crime, consequentialist arguments point to harmful results, and the autonomy argument applies equally well to the addressee as to the speaker. 106 Punishment of such speech under § 130 or § § 185 ff. of the Penal Code is justified. Offenders are viewed as having violated the right to human dignity and honor of the group attacked and as having threatened its members' rights to life and physical integrity, even though the offender's conduct may fall short of criminal instigation and no clear and present danger to public peace resulted. Another group of cases concerns normative assessments and conclusions in conjunction with denying or minimizing the Holocaust. What should be the government's response when a person states, "Special interest groups and Jews use the Holocaust lie to extort money from Germany"? Although these statements are also criminally punished in Germany, the threat to the life and liberty of the verbally attacked minority is not as clear as in the call-for-action cases, and, as long as no reference to racial inferiority or superiority is made, the insult to dignity or honor is less evident. Considering the admonishment of the Federal Constitutional Court to give opinions a free-speech-friendly interpretation rather than immediately focusing on the punishable meaning, these cases are not easily resolved.
In general, apart from the Holocaust cases, interest groups and politicians often take advantage of the moral failures and political mistakes of others for their own benefit, and this may be justified or contradict moral and political values. It may lead, for example, to reparations and apologies -as illustrated most recently at the anti-racism conference in Durban, South Africa by resolutions to apologize to former slaves. However, open and robust discussion should prevail whenever consequences of political mistakes or harmful actions in the past or in the present are at stake. Why then punish allegations about the way the Holocaust has been treated? Maybe because in these cases, heavily disliked extremists make ideological use of historical events and falsify them? If so, is there really a significant difference between their interpretation of history and other instances of one-sided portrayals of historical events by mainstream politicians or less despicable extremists? I do not think so. After all, distinctions made between different kinds of extremism often reflect more the Zeitgeist or political correctness than principled differentiation. Simply assuming that all right-wingers are die-hard neo-Nazis who are either unwilling or unable to change their world view would amount to constitutionally suspect stereotyping.
Moreover, it is usually as difficult to disprove as it is to prove accusations of historical falsification or ideological manipulation of statistics and events. Also, the assumption that only neo-Nazis resorting to qualified Holocaust lies give historical events an ideological slant, while other groups or politicians do not, is highly improbable.
Finally, the presumption that all criticisms directed against "the Jews" refer to each and every individual Jew may not be accurate, as such general assertions are commonly directed at "many," "typical," or "too many" of the group, from the speaker's point of view, instead of "all." Such a more selective insult would not meet the usual requirement that collective insults be directed against every member of the group. The presumption that the insult in such cases is directed at all Jews is valid only when these assertions are viewed not as empirical, but rather as stereotypical, attributions of negative characteristics against which individuals cannot defend, there being no proof or counterproof possible. 107 German jurisprudence, which criminalizes such speech as a category of Holocaust lie, may be justified under this rationale.
F. Concluding Remarks
Particular hate speech messages often form part of more complex ideologies such as theories of racial superiority. While Germany, Europe, and many non-European modern democracies are determined to effectively fight such ideologies by prohibiting them as early as possible, dominant American constitutional doctrine is equally determined to allow propagation of such messages. Not until there is a call to immediate illegal action or fisticuffs is the American government permitted to Treatment of Hate Speech step in. As long as only ideas, even destructive ideas, are advocated, United States constitutional law requires the State to remain neutral. For the State to lose its neutrality is considered a cardinal sin.
Germany, many other countries, and international law all view hate speech and the spread of fallacious racial ideologies as sufficiently harmful to justify their prohibition. The broad definition of what may be prohibited found in the pertinent United Nations agreement illustrates that, in this context, racial discrimination includes prejudiced acts based on nearly any unalterable and invariable criterium that is likely to be of personal importance, such as gender, religion, or ethnic affiliation. According to the United Nations agreement, uttered opinions as well as physical acts of discrimination may be punished. That is exactly what Germany has done in § § 185 ff. and 130 of its Penal Code.
Similar to applicable provisions of international law, German statutes specifically refrain from requiring that racist messages lead to a clear and present danger of imminent lawless action before becoming punishable. A distant and generalized threat to the public peace and to life and dignity, particularly of minorities, suffices for legal sanctions irrespective of whether and when such danger would actually manifest itself. Having viewed the horrors of the Second World War as well as more recent racial conflicts on the Balkan peninsula, in Rwanda, and elsewhere, countries following this legal theory collectively believe that tolerating fallacious racial ideologies has the potential for severe consequences. In these legal systems, there need not be any certainty, nor even a particular likelihood, of violence-the spectre of future racial strife suffices. Although the dangers of hate speech are concededly abstract, they are nevertheless seen as being real enough to warrant management by the government, whose task in this area can be termed as control of the political climate. 108 Admittedly, even in these countries, there are certain restrictions on the prohibition of hate speech that favor the freedom of opinion: the hate utterance must be made in public, the hate utterance can occasionally be defended by a showing that it poses no danger, and hate utterances that are considered artistic or scholarly are often permitted. 109 However, hate speech is generally prohibited-it is "speech minus" or "low-value speech," even if it addresses issues of high political importance. The right to speech is limited by the perceived higher value of eliminating all kinds of racism in the broadest sense. In Germany, many other countries, and international law, this control of racism is considered the preferred duty of governments-a "duty plus."
